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JUSTICE: HAZIQUL_KHAIRL, CHIEF JUSTICE:- This appea! is

"diretf}fed 'hagains;t the' judgment dated 5.4.2006 passed by ihe learned

Additional. Sessions Judge, Mianwali, wher{f,by appetlant Muhammad
Saleem son of Ghulam Muhammad and Mst. Bhagh Bhari wife of Jahan
Khan Wer_e' convicted under section 10(2) of the Offence of Zina
(Enforcement qf Hudood) Ordinance, 1979 (hcreinaﬁé' referred o as “ihe
Ordinance”) 'an.d sentenced to undergo seven years R.1. each alongwith line

of Rs. 20,000/- each or in default in payment of fine o further suiicr three

- months S.1. each.They were extended benefit under section 382-B, Cr.P.C.

2.  Briefly stated, Jahan Khan, complainant, husband of the appeilant

Mst. Bhagh Bhari lodged an FIR Ex.P-D stating that he was marricd to her

-about 20/22 years back and from the wedlock two daughters namely Mst. _

Mehreen Bibi ‘and Mst. Yasmeen Bibi were born. Muhammad Salecm the

_other appellant was on visiting terms with him and he developed illicit

relationship with Mst. Bhagh Bharri his wife with the result that he forbade

- Muhammad Saleem from visiting his house. On 2.6.2004 at about ¥ a.m.

when he came to this house from his duty he found appellant Mst. Bhagh
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" Bhari and his two daughters were missing. He started their search and

i

*"""__‘;‘_'_!.'.': et
i

\Lhen he reached at Adda Shadiya, Fateh Khan and Magbool,
| _ | .

'PWIS.'méIt him Eand disclosed that at 08.00 a.m. they had seen Mst. Bhagh
~ Bhari, her mi?or daughters and Muhamn-lad Saleem, appellant gding
alongwith Mul{ammad Naeem and Muhammad Igbal towards Miamixali‘ ina
car. The Compljainant came back to his house :gnd lﬁﬁde search of his house
_j:a'nclgilfourlld- hm:ise hold articles and g.:;old or?]afnen_fs milssing' which Mst.
Bhagh Bha_ri, afrppellant. had taken awa)-z. with her. He tried his level best for

: hér return andéretufn of his daughters from Muhamlﬁad Saleem, appellant
but it was in véin. Hence he filed F.LR. against them. *

3I.' ) Qn 17.6;2004 Ghulam Shabbir, ASI, PW-11 reached the spot, where
he recorded thé: statements of PWs. He also inspected the spot and prepared
the rough sléetch ’lEx.P-'G .the\feof. ' On 24.6.2004, he recorded the

. supplcmentary; staternent of Jahan Khan, complainant who informed him
about the car No.3773/FDS which was used ‘by- Muhammad Saleem,
appellant in tlfe occurrence, On 27.6.2004 the above said car was taken into

possession vide the recovery memo Ex.P-E attested by Manzoor Ali and
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‘Raza Muﬁ'amrha(i:l PWs. On 5.7.2004, he arrested iMuhammad'SaIccm,_
appellarft z;nd on:6.7.2004 he arrested Mst. Bhagh Bhari, appeilant. On the
same day the Investigating Officer got medically examined Mst. Bhagh
_ Bhari for the determination of the act of rape on her and Muha'mnmd Suleem
accused fc’rr-pbter;cy. On the same day, Mst. Asiyla, Lady constable No.634/C
prodﬁced_fthe. médical report of Mst. Bhagh Bhari accuscd and u sealed
envelope before Ghulam Shabbir ASI. He took the above said parce! into his
posse'ssi-a? vide e Ex.P-A. In the same way on the same day
Fateh Khan, constable produced the medical report of Muhammad Saleem
accused before the 1.O. alongwith parcel of swabs which was taken intwo
possession vide fecovefy menio Ex.P-F. .

4, Aﬁer. the necessary completion of investigaticn, both the appeliants
were challaned on the charge of Zina-bii-Raza.

5. On 30.1.1 2004, the accused Muhamr'né.d_ Saleem was charged under
section 16 of the Ordinance for the abduction of appellant Mst. Bhagh Bhari
for Zina while both the appeilants Mubammad Salcem and MMzt Bhagh

Bhari were charged under section 10(2) of the Crdinance for having
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commltted .'_Z.ina-ibil—Raza with each other. The; accﬁséd persons denied the
- charge and clainied to be tried.

6. The prosegution produced 12 PWs in all wkile Raza Muhammad,
const;ble was éiven uiz as Being un-necessary. The report of Chemical
Examiner Ex.P—I.:, and Ex.P-M alongwith report of Serologist Ex.P-N andl
~ Ex.P-O were tendered in evidence by the SPP.

7.  Jahan Khah, the complainant as PW-8 supported his version set up in
' the F.LR. Fateh Khan and Magbool as PW-9 gnd PW-10 have deposed about
their Waj-Taker with the accused persons. Doctor Rahcela Iqbal Niazi PW-
l. 2, Women Medi;:al Officer supported her repoﬁ Ex.P-B where she recorded
that ‘Sexugl intercourse’ had been committed with Mst. Bhagh Bhari
accused. Doctor Ishfaq, Medical Officer as PW-3 proved his report Ex.P-C
to the effect that Muhammad Saleemk accused‘ is fit for performing the
*Sexual intercourse’.. Mst. Asia, Lady Const.able No.634/C PW-1 has
- attested her sigﬁature on recovery memo Ex.P-A where she produced the
| medical report qf Mst. Bhagh Bhari accused and a sealed envelope before

" Ghulam Shabbir ASI. Sana Ullah, Constable No. 120/C PW-4 received two



'sea:ged"ﬁarcelsgfor safe custody and onward transmission which he kept the

~ same in Malkhana of Police Station in tact-and on 7.7.2004 hc handed over

the same to P.W.5 Muhammad Jameei No. 435/C for onward transinission io
the office of Chemical Examiner Rawalpindi who stated that on 7.7.2004 he
received two sealed parcels, which he delivered to the Office of Chemical

Examiner Rawalpindi on 8.7.2004 in tact. Manzoor Ali No.239/HC, as PW-

6 recorded tae F.LR. Ex.P-D on 16.6.2004. On 27.6.2004 Car No.3773/FDS

alongwith registration book was taken into possession in his presence vide

recovery memo EX.PE. He has attested his signature on this recovery memeo.

| Fateh Khan constable as PW-?ldeposed that on 6.7.2004 he go mecdically

examined Muhammad Saleem accused and produced the medico-I »gal report

“alongwith sealed parcel of swabs before the 1.O. which was tsken into

possession vide the recovery memo Ex.P-F and attested by hini. M.
Muzaffar Nawaz Malik, Civii Judge/Tudicial Magistiate appearad as P\W-12

and has stated that he has recorded the statement of Mst. Bhagh Bhari

accused undel% section 164 Cr. P.C. Ex.P-K by his own hand and signature.
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8.  The statements of the accused persons under s?ction 342 Cr.P.C. were
recorded in reply to the questions as tﬁ why this case 'was filed against them.
Their reply wasas under:-

| “1). M. SALEEM AQCL'JSED SAYS:-

I am a jeweler by profession. Mst. Bhagh Bhari gave me some
gﬁlden ornaments to make new one, when Mst. Bhagh Bhari
dfsappea;ed from his house, the complainant Jahan Khan came
to me and asked me to hand over :he_ aforesaid gold ornaments.
I refused;becaUSe of fear that he would sell them and spend the
money on his immoral activities, as he is a min of bad
character. On my refusal he annoyed with me and got registered
a false case against me and Muhgmmad Naeem my brother and
Muhamrﬁ.ad Igbal son of Muhammad Yar 1/o Pakka Sandan
Wala. Aﬁer receiving handsome money he exonerated both the
said accused and falsely deposed against me 'in tue court as |
“could not fulfill his demand. PWs are closely related to
' complaiﬁhnt and on his instigation they have deposed against

me falselSr.

2). MS_T;_BHAGH'BHARJ ACCUSED SAYS:-

The complainant who is also my husbazd was working in
Khalkiyaf School situated in Sargodha. In the days of June,
2004, During his stay he developed illicit relation with many
volure women there. He did not maintain me or my girls. I
owned land measuring about 09 acres in Mauza Shadia. On
16.6.2004 the complainant returned from the place of his duty
and asked me to sell the land as he is in need of money. !
refused té) do so as | feared that he will speﬁd the money on ais
immoral ;ctivities for the reasons he after beating me turned out

- from my ;house alongwith minor girls and I went to my friend in
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Mianwali City to stay with her. The PWs Magbool and Fatch
Khan arb closely related to complainant and on his asking he
deposed falsely against me.”

9. Vifitre the learned trial Court on the one haud ri ghily held that

'J appellant Muh_ammacl Saleem did not abduct Mst. Bhagh Bhari and

could not be cljlarged under .section 16 of “the said Ordinance”, on the
other hand he ?rroneously held that since appellant Mst. Bhagh Bhari
had developed: intim_aoy with appellant Muhammad Saleem theictoie,
She was a conéenting party tbzina with him. Learned Sessions Judge
relied on the étatement of appellant Mst. Bhagh Bhari unldc.r section

T &

164 Cr.P.C. wr’%f’c‘:h may advantageously be reproduced as under:-

“l went alongwith Saleem, accused at my free wili In
consultation with my brothers. I took away 8 Toias of golaand
Rs.50,000/- and handed over to Saleem. I am a sinner. 1 want

to go to my brothers. My minor daughters arc with them.”

Her confession was recorded by P.W.12, Muzatfar Nawaz

Malik, Judicial Magistrate, Mianwali , who in cross-examination

stated,

“It is correct that the examinee in her statement dic not state

that she eloped with Saleem, accused for commission of zina.



. Itis con'ect tl'lat she did not allege COH’IH‘USSIOII of zina against

. Muhammad ﬁaleem, accused or anybody else 8
10. Tt is also pemnent sov rigts: that thiers was not smgle eye
‘witness to the alleged zina-bil-Raza except the general accusation of
zina by P.W.8 Jahan Khan, the husband of Mst. Bhagh Bhari against
“ her and appéllant Muhammad Saleem. Tt will be a grave fallacy to
I infer that if a married woman at her own will leavésiherhouse in the

i-company of another man, she intends to commit zina with him. In the

- same way if a man accompanies an adult married woman to help her

i f
s

' ' or otherwise he intend to commit zina with her. There are a number of
, casejs every day when married women leave: on thei.r own or on
aqcoul-lt of cruelty of their husbands and are helped even by strangers.
In the present case the appellant Mst. Bhagh Bhari, left her house
alongwith her two daughters who would be quite grown up as sh.e‘ qu
married to the comélainant 20/22 years ago. What- learned Additional
Séssitm:.s Judge, Mimwali further lost sight of was the fact that

~ appellant Muhammad Saleem was arrested on 5.7.2004 whereas Mst.

Bhﬁgh Bﬁari, was arrested on 6.7.2004 from different places. Unless
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;%:illafb_il-R&Za between a man anél a wioman 1s established first,
medical or :chemic"al report by itself shall have ;10 evidentiary vaiue,
Appeliant Mvt Bhagh Bhari was a marrkd woiman and the evidence
of Df. Rahef_ela Igbal Niazi that sexual intercourse had been committed
with her and as per chcmiga] 1‘@1301‘t'the swabs taken from her were
found_ to bé stained with semen have no nexus with the report of
P.W.3 Dr. fshfaq, Medical Ofﬂcer that appetlart Muhammead Saleem
w.as fit for performing the sexual intercourse. seimen grouping was
also_ not carried out d.uring investigation.

11 - The if_npugnéd judgment of the icarned Additional Sessions
]ﬁdge, Miax;lwali is whimsical based on séum:ises and conjectures in
utter violation of established principles of criminol justice and is liable
to Be'set aside. Accordingly the appeal is accepted. with diveciion o

jail authorities to set free the appellants, if not require. in any other

criminal caée. Mst. Bhagh Bhari, appellant is on bail. tier b il bonds

Feration Flealandd 9 sl
{(Justice e Zigis b 1)

stand discharged. _523/ 5

Chief jusiice

Islamabad, the
2nd October, 2006, -
M.Khalll | Approved for reporting.
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